Memorandum Date: September 26, 2006

Order Date: October 4, 2006 cOUNTY

TO: Board of County Commissioners
DEPARTMENT: Public Works Dept./Land Management Division
PRESENTED BY: BILL VANVACTOR, COUNTY ADMINISTRATOR

KENT HOWE, PLANNING DIRECTOR

AGENDAITEMTITLE: IN THE MATTER OF CONSIDERING A BALLOT

MEASURE 37 CLAIM AND DECIDING WHETHER TO
MODIFY, REMOVE OR NOT APPLY RESTRICTIVE LAND
USE REGULATIONS IN LIEU OF PROVIDING JUST
COMPENSATION (PA05-6836, WILBUR36)

MOTION

Move to request additional information regarding ownership and the alleged
reduction in value.

AGENDA ITEM SUMMARY

Shall the Board of County Commissioners compensate an applicant under Balliot
Measure 37 and LC 2.700 through 2.770 for the reduction in fair market value of
the affected property interest resulting from enactment or enforcement of
restrictive land use regulations or modify, remove, or discontinue application of
those land use regulations to the subject property to allow the Don Wilbur
Limited Partnership to use the property as allowed at the time it acquired an
interest in the property?

BACKGROUND/IMPLICATIONS OF ACTION

A. Board Action and Other History

This item was scheduled for a hearing on August 2, 2006. When the applicant
received a copy of the preliminary staff report, he placed this claim on hold in order
to submit additional information. On September 12, 2006, additional information
regarding the Limited Partnership was submitted.

Applicant: Don Wilbur Limited Partnership



VI.

VIL

Vil.

F. Alternatives/Options

The Board has these options:

» Determine the application appears valid and direct staff to draft an
order to that effect.

» Require more information regarding the reduction in value or
ownership.

» Conclude the application is not a valid claim and direct the issuance of
a final written decision by the County Administrator denying the Claim.

TIMING/IMPLEMENTATION

If the Board determines this is a valid claim and waives a land use regulation, the
claimant must receive a similar waiver from the state before a land use application
and/or development proposal is submitted.

RECOMMENDATION

The County Administrator recommends the Board request additional information
regarding the ownership and the alleged reduction in vaiue.

FOLLOW-UP
If an order is adopted, it will be recorded.

ATTACHMENTS

This cover memo prepared for the Board hearing does not contain the entire
submittal. The entire submittal is contained in a notebook labeled “PA05-6836",
available in the County Commissioners Office. The portions of the submittal
included with this memo are identified below:

Vicinity Map.

Application form.

Broker's Opinion of Value for PA 05-6833.
Information submitted on September 12, 2006.
Information submitted on September 20, 2006.
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Measure 37 Claim Number: M37LPA 0%83(0

. Application for Claims Under L.C 2.700 through 2.770 .
Due to Regulatory Reduction of Property Value Under Provisions Added to ORS Chapter 197 by BM37

Note: This completed form together with the referenced supporting documentation and application fee must be submitted
to the Lane County Land Management Division, 125 East 8th Avenue, Eugene, Or., 97401 for all claims sublect to the
provisions added to ORS Chapter 197 by Bailot Measure 37 (November 2, 2004), to be considered for compensation
under LC 2.700 through 2.770. In all cases, the applicant has the burden of demonstrating, with competent evidence, that
all applicable criterfa are met and the applicant would be entitied to compensation if the land use regulation continues to

apply. Use additional paper, if necessary.

1. Applicant/ Agent

Don\ithue La + Mol 1¥omb Ot badord Db GHED _ Sl -tlinl- 3345

Applicant Name (Please Print) Malling Address

Agent NamrJ(Please Print) Mailing Address "Phone

2. Property Owner 7 _ | |
Please provide the Name, Mailing Address and telephone number of all property ovwners of record holding interest in the
property that is the subject of this application. Include a complete listing of all lien holders, trustees, renters, lessees or

anyone with an interest in the property and describe the ownership interest.

X 0D, Py 40, Dinunnd Qe 541-14-234

Property Owner Name (Please Print) Mailing Address

Tnaess) N. (Conlo Lomnz. 2 , fhss Or . q 15210
operty Owner Name (Please Print) Mailing Ad{fess Phone :

3. Legal Description _
Please provide an accurate legal description, tax account number(s), map, street address and location of all private real

properties that are the subject of this application. :

Assessor Map & Tax Lot {1-00-00 oo 02700 11-D9 -Z1 0D cOIDD._+ .[Iﬁ-jﬁ [4.9] (23&50
Street Address __ D_D.MUID(D Legai Description Attached jé&;_

4. ldentificatlon of Imposed Land Use Regulation ‘

' Please identify the Lane Code section or other land use regulation imposed oh the private real property thatis alleged-to
restrict the use of the subject property in a manner that reduces the fair market value. Inciude the date the regulation was
first adopted, enforced or applied to the subject property and a written statement addressing all the criteria in LC 2.740(1).

<0 _oiached

5. Title Report . _
Please attach a Preliminary Title Report showing fitle history and continuous ownership traced to the earliest family
member ownarship, the date of current owner(s) acquisition and all current interests of record for the subject property,

issued within 30 days of the application submittal, Provide copies of relevant deeds.
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6. Appraisal/Regulatory Effect

Please provide one original, signed appraisal prepared by an appraiser licensed by the Appraiser Certification and
Licensure Board of the State of Oregon addressing the requirements of provisions added to ORS Chapter 197 by Bailot
Measure 37 (November 2, 2004) and Indicating the amount of the alleged reduction in fair market value by showing tt
difference in the fair market value of the property before and after the application of the challenged regulations as of1 .
date the owner makes written demand for compensation. Include all of the supporting methodology, assumptions and

calculations affecting the appraisal.

fo 2 oeovdsd) upon Qequest

7. Leases, Covenants, Conditions and Restrictions
Please provide copies of any leases or covenants, conditions and restrictions applicable to the subject property.

apng. .

8. Identification of Relief Sought
Please specifically indicate what relief is being sought, either a monetary value of the claim describing the reduction in
fair market value of the property qQr the specific use auihonzatlon sought in any warvr of the land use regulation,

| (we) have completed all of the attached application requirements and certify that all statements are true and
accurate to the best of my (our) knowledge and belief. | am (We are) authorized to submit this application on.,
behalf of all those with an interest in the property and all the owner{s) agree to this claim as evidenced by th
signature of those owner(s) below. Inciude additional signatures, as necessary.

Entry by County or its designee upon the subject property is authorized by the owner(s) and the
owner(s) consent to the application for claims under provisions added to ORS Chapter 197 by Ballot

Measure 37 (November 2, 2004).

- /5 05~

Owner(s) Signature - _ Date

Same gp above-

[R-15-05

Applicant/Agent Signature Date

The following contaclts are provided to assist you in finding the necessary information for this a lication.
For zoning and land use information, please contact the Land Management Division at 682-3577.
This phone contact is a message linie. Please Jeave a message and a Planner will return your call.

For deeds and records information, please contact Lane County Deeds and Records at 682-3654.
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TR HUNTER REAL ESTATE

1749 Hwy. 101 P.O. Box 3104 Florence, OR 97439

PN TR RN T R PIE VA

Lane County Land Management Division
125 E. Eighth Avenue
Eugene, OR 97401

May 10, 2006

Re:  PA 06-6833, Wilbur33
Map lots 17-09-15-00 #03000, 17-09-16-00 #00401, and 17-09-16-00 #00700

Dear Lane County:

I am the Owner and Principal Broker of TR Hunter Real Estate in Florence, Oregon. [
have been a licensed broker in the State of Oregon and have dealt with property in the
Florence and mid-coastal area for 15 years. Following is my Broker’s Price Opinion of
the subject property.

This is a very private, approximately 100-acre parcel containing about 2 miles of Lake
Creek frontage. The current market value for this property is a total of $250,000.

Without the challenged land use regnlations, and under this BM 37 Claim, this property
would be able to be developed as 10-acre home sites. As home sites, my opinion of their
value is $150,000 each, for a total of $1,500,000. The difference between these two
values is $1,250,000, which is the amount that the challenged land use regulation has
reduced the fair market value of the subject property.

Please do not hesitate to contact me if you have any questions.

Thank you,

E-MAIL: troffice @trhunter.com HOME PAGE: www.trhunter.com
PH: 541.997.1200 FAX: 541.997.8625




LEE D. KERSTEN

- Attorney at Law
260 Country Club Road, Suite 210
Eugene, OR 97401
Telephone: (541) 345-4312
Fax: (541) 345-7098

September 11, 2006 RECD SEP 1 2 2006

Steve Hopkins

Lane County Land Management
125 E. 8" Avenue

Eugene, OR 97401

Re:  Wilbur BM 37 Claims
PA 05-6833; PA 05-6834; PA 05-6835; PA 05-6836; PA 05-6837;

Dear Mr. Hopkins:
Please include this submission in the file for the above BM 37 Claims.

The draft staff report in this matter, in the “reduction in fair market value” section,
discusses the property being conveyed to Don Witbur Limited Partnership on March 16,
2001. The draft report then concludes that “...since the partnership is cbnsid'ered the
new owner for the purposes of this Ballot Measure 37 Claim, the only regulations that
can be waived are those enacted since the partnership acquired the property.” The
applicant believes this conclusion is incorrect.

There is no doubt that the property was conveyed to the Don Wilbur Limited
Partnership on May 16, 2001. However, the applicant’s position is that this does not
automatically make the partnership a new owner for the purposes of this Ballot
Measure 37 Claim.

BM 37 defines “owner” as “...the present owner of the property or any interest
therein.” The definition of family member includes ..."A legal entity owned by anyone
or a combination of these family members or the owner of the property.” In this
matter, the applicant’s position is that Don Wilbur qualifies under these definitions as
the owner of the property. The limited partnership which was the grantee of the May
16, 2001 deed is in essence nothing more than Don Wilbur. The applicant represents
that the general partner of Don Wilbur Limited Partnership is an Oregon corporation
owned solely by Don Wilbur. The applicant also represents that the limited partnership
interests are held by the general partner (which is owned entirely by Mr. Wilbur), Mr.
Wilbur, Mr. Wilbur’s daughter, and a long time companion of Mr. Wilbur.

Mr. Wilbur has total control over the property. The general partner has total control
over the limited partnership. Mr. Wilbur totally controls the general partner.
Additionally, Mr. Wilbur owns more than one-half of the limited partnership interests,



Steve Hopkins
Page 2
September 11, 2006

either directly, or through the general partner which he controls and is the sole
shareholder. Additionally, the small minority interest held by Mr. Wilbur's long time
companion is subject to a written option agreement allowing Mr. Wilbur to purchase
that interest at any time.

Accordingly, nothing can occur on the property without Mr. Wilbur’s consent. The
limited partnership was established for estate planning purposes and through it, Mr.
Wilbur still owns the real property which is the subject of this Claim. All this was
done before BM 37 was ever drafted so there is clearly no intent to manipulate BM 37
rights.

It is ctear from the above definition in BM 37 of “family” that BM 37 anticipates a legal
entity as a qualifying interest under BM 37. Note particularly the concluding portion -
of the definition of family member in section 11 (A} of BM 37 (“...or a legal entity
owned by anyone or combination of these family members or the owner of the
property.”). Note how this coordinates with section 3 (E} of BM 37 which references
acquisition or inheritance by the owner, or a family member of the owner.

The applicant believes that the definitions in BM 37 clearly anticipate ownership by a
family entity, particularly, as in this application, where the family member totally
controls the entity. Accordingly, the Applicant believes Don Wilbur should be
considered the present owner of the property for purposes of BM 37 section 6 and
that waiver of land use regulations shouid occur from the time Don Wilbur initially
acquired an interest in the property and not from the time the property was conveyed
to the limited partnership.

Please do not hesitate to contact me if you have any questions.

Yours truly,

Lee D.
LDK/jmd

Copy: Client



LEE D. KERSTEN " RECD SEP & ¢ 2006

Attorney at Law
260 Country Club Road, Suite 210
Eugene, OR 97401
Telephone: (541) 345-4312
Fax: (541) 345-7098

September 19, 2006

Steve Hopkins

Lane County Land Management
125 E. 8™ Avenue

Eugene, OR 97401

Re:  Wilbur BM 37 Claims
PA 05-6833; PA 05-6834; PA 05-6835; PA 05-6836; PA 05-6837:

Dear Mr. Hopkins:

Piease include the enclosure with this letter in the file for the above BM 37 claims.
As you can see, the issue in that referenced matter is whether land ownership dates
back to when the land was originally acquired or to when it was transferred to a family
owned limited liability company.

In the Wilbur applications, the applicant believes the Crook County judge is correct in
that the date of ownership should extend back to the original purchase if the land
owner retains an interest in the entity holding the property. In the Wilbur BM 37
claims, Mr. Wilbur has retained the vast bulk of the ownership with a small percentage
being owned by his daughter and another small percentage being owned by his long
time companion {which percentage is subject to an option to purchase in favor of Mr.
Wilbur). The applicant hopes the Board will consider this when examining these
applications and allow waiver back to the time Mr. Wilbur acquired the properties.

Please do not hesitate to contact me if you have any questions.

Yours truly

Lee D. Kersten
LDK/imd
Enclosures: Cited

Copy: Client (w/encls)








